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T   H   O   M   A   S        C   O   O   K

INTELLECTUAL  PROPERTY  ATTORNEYS

June 3, 2014

Leo Zucker, Esq.

Law Office of Leo Zucker

PO Box 1177

Yorktown Heights, NY 10598-8177

Re: Opposition - 91203277 (Parent) - AUTOPIA FORUM

3D International LLC  v. Palm Beach Motoring Accessories, Inc. -

Dear Leo:

I refer to OPPOSER’S REQUESTS FOR ADMISSIONS, SET THREE, served January 25,

2014 (the “Requests”) by Opposer 3D International LLC (“3DIN”) on Applicant Palm

Beach Motoring Accessories, Inc. (“PBMA”), and PBMA’S responses thereto, served

March 3, 2014.

This letter comes, pursuant to the federal rules governing discovery, as a request for a

conference to meet and confer regarding supplemental responses.  Specifically, we request:

I. PBMA supplement its responses under FRCP 33(b)(1), that is, supplement

APPLICANT’S RESPONSES TO OPPOSER’S REQUESTS FOR ADMISSIONS,

SET THREE (the “Responses”), and

II. PBMA’s supplemental responses should be prepared in the appropriate form, i.e., as

to each individual request:

a. each request of the Requests, as initially posed,

b. immediately followed by PBMA’s initial response thereto, stated fully as

served on March 3, 2014, without deletions, changes, or interlineations, and

c. immediately followed by PBMA’s response as supplemented.
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Applicant PBMA’s Responses to Opposer 3DIN’s Requests are deficient in the following

ways:

A. Objection That Requests Are “Vague and Ambiguous”

In a number of instances, PBMA’s Responses object to the Requests of 3DIN “on the

ground that the request is vague and ambiguous.”  These objections arise in a number of

contexts within the Requests (see below), however we can refer to them generally here, and

ask for supplemental responses as to them all.  PBMA is obligated to respond to discovery

and, as responding party, it is PBMA’s burden to justify its objections or failure to provide

a  complete answer.  Further, to avoid the conclusion that PBMA’s response is evasive,

PBMA may reasonably qualify its response to enable an answer.  However, PBMA has not

“reasonably qualified” its lack of answers in these cases.  We refer specifically to PBMA’s

objections on this ground to the following language in the following numbered Requests:

1. the phrase “some contact information”: Requests 184, 185.

2. the phrase “the company”: Requests 184, 188, 189, 190, 193, 194, 201, 202,

205, 206 (first request, with correct number), 222, 223, 320, 323, 325, 326,

333, 334, 343, 347, 349, 351, 367, 370, 371, 372, 373.

3. the word “maintained”: Requests 198, 199, 203.

4. the word “autopia”: Requests 206 (second request, with incorrect number).

5. the phrase “the Autopia forums”: Requests 207.

6. the phrase “the announcement”: Requests 223.

7. the phrase “are links which will be found: Request 227.

8. the phrase “are associated with Opposer’s web site”: Request 228.

9. the phrase “are links at which the company....placed advertisements”:

Request 229.

10. the phrase “are links at which the Applicant placed advertisements”:

Request 230.

11. the phrase “the web site at which the word ‘autopia” appears”: Request 267.
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12. the phrase “the web site at which the word ‘autopia” appears as a service

mark”: Request 268.

13. the phrase “the web site at which the word ‘autopia” appears at the top left

corner”: Request 269. 

14. the phrase “the web site at which the design appears at the top left corner,

within which design the word ‘autopia’ may be read”: Request 270.

15. the phrase “presenting”: Request 304.

16. the phrase “appear to be”: Requests 325, 326, 327.

17. the phrase “at the web site at which appears at the web site”: Request 327.

18. the phrase “information about”: Requests 329, 330, 331, 332, 333, 334.

19. the phrase “is associated with”: Request 343.

20. the phrase “contains information”: Requests 348, 349.

21. the phrase “the information”: Request 346, 347.

22. the phrase “some of the documents”: Requests 357, 361, 362, 363.

23. the phrase “and others”: Request 357.

PBMA has responded to these Requests with the objection that the referenced phrases and

words are “vague and ambiguous.”

We can of course discuss the vagueness and ambiguousness of these Requests, however for

your present guidance when responding to these Requests, PBMA has in most cases

objected to these phrases and words as they are used by 3DIN to refer to materials found in

specific numbered documents.  In this context, the meaning of the phrases and words to

which PBMA has objected are clear, and neither vague nor ambiguous.

In the event some use of the phrases and words 3DIN has used in these Requests may be

considered either vague or ambiguous, PBMA has an obligation to respond to these

Requests as best it can.  In some cases, this may require PBMA assume or state a meaning

for these phrases and words it considers vague or ambiguous, and provide a response which

contains an answer (and not just an objection).
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We will advise on the meaning of these phrases and words if we must.  However, we

should also note that the phrases and words to which PBMA has objected are not complex

or arcane.  We invite you PBMA to use any dictionary of its choosing to determine the

meaning of these words, and respond with full and complete answers with those meanings

in mind.

3D will provide additional time for PBMA to provide its supplemental responses to these

Requests.

B. Response That Documents Or Information “Purport to Be”

We secondly note that PBMA has in many of its Responses to these Requests merely

evaded a direct response.  We see this primarily in its use of the phrases “purport to be” and

“purport to” and “appears to be” when referring to a specific document, under

circumstances where PBMA must be in a position to have knowledge about the document,

or about information which appears on that document.

In these cases, PBMA is in a position to say whether the document is, or is not, and

whether the information is, or is not.  PBMA need not look at the document on its face, and

conclude it cannot say whether the information on that document is accurate.  Similarly, it

need not so conclude merely because it does not recognize the formatting of that document,

or the source of information on that document, or for other reasons.  Instead, PBMA can

say whether the information which appears on that document is accurate, and admit or

deny, or otherwise respond with a substantive answer.

We believe the phrases “purport to be” and “purport to” and “appears to be” are used

improperly in this way in the following Responses: 183, 196, 243, 242, 244, 245, 246, 247,

248, 249, 250, 253, 288, 292, 293, 341, 342, 366, 368, 369, and 379.

Similarly, we believe the phrase “contains a reference to” is used improperly in this way in

the following Responses: 292 and 293.   Again, PBMA is in a position to know if the

reference PBMA acknowledges is so contained does in fact relates to PBMA.  PBMA

therefore cannot merely say that document “contains a reference to” the requested

information (about PBMA).

C. Objection That Documents Were Not Received

Finally, we note PBMA has objected to some of 3DIN’s Requests on the basis that PBMA

did not received the documents to which 3DIN refers in those Requests.  PBMA has

concluded that non-receipt of documents results in Requests which are (a special form of)

“vague and ambiguous” (rather thank for instance, request copies of such documents).
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We refer here specifically to Requests 380 through 387, which refer to documents

numbered 3D-0241 through 3D-0252, documents numbered 3D-0260 through 3D-0262,

and documents numbered 3D-0260 through 3D-0262.

Our records show 3DIN served the Requests on January 25, 2014, as stated above, and that

the Requests included documents numbered 3D-0241 through 3D-0252, documents

numbered 3D-0260 through 3D-0262, and documents numbered 3D-0260 through 3D. 

However, it is of course possible these documents were not received, or they were

misplaced, or for some other reason PBMA thought it could not respond to Requests 380

through 387.

3DIN believes it is still entitled to responses to Requests 380 through 387, however, and in

the interest of advancing theses cases, 3DIN now supplies additional copies of:

1. documents numbered 3D-0241 through 3D-0252, for PBMA’s responses to

Requests 380 and 381.

2. documents numbered 3D-0260 through 3D-0262, for PBMA’s  responses to

Requests 382 and 383.

3. documents numbered 3D-0265 through 3D-0267, for PBMA’s  responses to

Requests 384, 385, 386 and 387.

We require PBMA to now respond to 3DIN’s Requests which are enumerated above, as

posed, with supplemental responses in the form set forth above.

Kindly call me when you receive this letter to discuss how and when PBMA will go about

fulfilling its discovery obligations.

Sincerely,

Thomas Cook.
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